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I. WHAT IS THE FAMILY AND MEDICAL LEAVE ACT?

A. The Family and Medical Leave Act (“FMLA”) entitles eligible employees of
covered employers to take unpaid, job-protected leave for specified family and
medical reasons. Eligible employees may take up to 12 workweeks of FMLA
leave in a 12-month period:

1. For the birth of the employee’s child and for newborn care;

2. For the placement of a child with the employee for adoption or foster care;

3. To care for the employee’s spouse, parent, son, or daughter with a serious
health condition; or

4. When the employee is unable to perform the functions of his or her job
due to the employee’s own serious health condition.

B. FMLA also includes certain military family leave provisions:

1. Military Caregiver Leave: Entitles eligible employees who are the spouse,
son, daughter, parent, or next of kin of a covered service member (current
member or veteran of the National Guard, Reserves, or Regular Armed
Forces) with a serious injury or illness incurred in the line of duty to take
up to 26 workweeks of unpaid, job-protected leave during a single 12-
month period to care for their family member.

2. Qualifying Exigency Leave: Entitles eligible employees to take up to 12
workweeks of unpaid, job-protected leave in a 12-month period for a
“qualifying exigency” related to the foreign deployment of the employee’s
spouse, son, daughter, or parent.

II. PROPOSED LEGISLATION

A. Family and Medical Leave Enhancement Act of 2014 – H.R. 3999

B. Specific Provision

1. Additional Types of FMLA Leave: The FMLA Enhancement Act
proposes to provide employees with 24 hours per year of leave for
“Parental Involvement” and “Family Wellness.”

a. Parental Involvement – This new form of FMLA leave would
provide employees the right to obtain covered leave in order to
“participate in or attend an activity that is sponsored by a school or
community organization and relates to a program of the school or
organization that is attended by a son or daughter or a grandchild
of the employee.”
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b. Family Wellness – Additionally the FMLA Enhancement Act
would give employees a statutory right to take covered leave to
“meet routine family medical care needs, including for medical and
dental appointments of the employee or a son, daughter, spouse, or
grandchild of the employee, or to attend to the care needs of
elderly individuals who are related to the eligible employee,
including visits to nursing homes and group homes.”

2. More Employers Covered: Currently, the FMLA covers employers with
50 or more employees within a 75-mile radius. The FMLA Enhancement
Act would cut that threshold in half, mandating that employers with 25 or
more employees within a 75- mile radius comply with the strictures of the
FMLA.

III. OTHER DEVELOPMENTS

A. In June 2014, the Department of Labor issued a notice of proposed rulemaking to
change the test for FMLA coverage for same-sex spouses from the “state of
residence” rule to a “place of celebration” rule.

1. Under current FMLA regulations, married same-sex couples only meet the
definition of “spouses” if they reside in a state that recognizes same-sex
marriage.

2. Under the DOL’s proposed rule, same-sex couples would meet the
“spouse” definition if they were married in a state that recognizes same-
sex marriage.

B. The proposed change would mean that employees in same-sex marriages,
regardless of where they live, would be able to:

1. Take FMLA leave to care for their same-sex spouse with a serious health
condition;

2. Take qualifying exigency leave due to their same-sex spouse’s covered
military service; or

3. Take military caregiver leave for their same-sex spouse.

C. The period for comments on the proposed rule closed on August 11, 2014. There
has been no further update to this point.
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IV. RECENT CASE LAW

A. Employee’s Failure to Provide a Return-to-Work Date Did Not Prevent Her From
Pressing Her FMLA Interference Claim.

The plaintiff worked at a residential nursing care facility in Illinois. In January 2011, she
advised her supervisor that she needed time off to care for her daughter with thyroid cancer. The
supervisor granted her FMLA leave. While on leave, the plaintiff mailed in an FMLA form, but
she left blank the question about the leave’s expected duration. However, a physician’s
statement on the form provided that the daughter’s recovery timetable was uncertain, but that it
would likely extend through at least July 2011. Inferring from this that the plaintiff would not
return in April 2011 – the outer limit of her 12-week FMLA leave period – the supervisor hired
someone to replace the plaintiff. When the plaintiff attempted to return to work at the end of
March 2011, she was advised that she no longer had a position with the company. On appeal,
the Seventh Circuit held that the plaintiff’s leave request was governed by 29 C.F.R. § 825.303,
which deals with unforeseeable leave. Unlike the regulation dealing with foreseeable leave, §
825.303 “does not require employees to tell employers how much leave they need, if they do not
know yet themselves.” “Instead of requiring notice at the outset, § 825.303(c) tells workers to
comply with employers' policies. Employers may, for example, require updated estimates about
how long leave will last.” Because the defendant could not establish that the plaintiff failed to
comply with its policies regarding her unforeseeable leave, the defendant employer was not
entitled to summary judgment on a theory that the plaintiff failed to provide essential
information. Gienapp v. Harbor Crest, 756 F.3d 527 (7th Cir. 2014).

B. Caring for a Grandchild Found to be Protected Under the FMLA.

The other significant holding in Gienapp revolved around the type of care that the
plaintiff was providing. The defendant asserted that the plaintiff was actually caring for her
daughter’s grandchildren, which is not a qualifying reason under the FMLA. Despite
acknowledging that care for one’s grandchild is not covered under the FMLA, the Seventh
Circuit stated that “care of grandchildren that could take a load off the daughter's mind and feet .
. . counts as ‘care’ under the Act.” “A person who knows that her family is well looked-after has
an important resource in trying to recover from a medical challenge.” Gienapp v. Harbor Crest,
756 F.3d 527 (7th Cir. 2014).

C. Worker Who Declines Use of FMLA Leave Does Not Have an FMLA Claim.

Escriba, an employee of Foster Farms for 18 years, asked her employer through broken
English for two weeks paid vacation to care for her ill father in Guatemala. Escriba was twice
asked if she needed more time to care for her father and she replied no. She was granted the
leave and left to care for her father. Escriba failed to return to work after two weeks and did not
call her supervisor. Foster Farms terminated her for violating its three-day, no-call no-show
policy. After her termination, Escriba filed suit, alleging that Foster Farms interfered with her
rights under the FMLA. The Ninth Circuit upheld judgment in favor of Foster Farms. On
appeal, Escriba asserted that when she advised Foster Farms that she was taking leave to care for
her father, her rights under the FMLA were triggered. The Ninth Circuit disagree, finding that
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the fact that an employer has a duty to engage in an informal process to obtain additional
information about whether the worker is seeking leave “strongly suggests that there are
circumstances in which an employee might seek time off but intend not to exercise his or her
rights under the FMLA.” Additionally, the Ninth Circuit rejected Escriba’s argument that
allowing an employee to reject FMLA leave was tantamount to waiver her rights under the
FMLA. “[A]ffirmatively declining the present exercise of a right in order to preserve it for the
future is fundamentally different from permanently relinquishing that right.” Escriba v. Foster
Poultry Farms, Inc., 743 F.3d 1236 (9th Cir. 2014)

D. Failure to Advise Employee That She Could be Fired For Failing to Turn in
FMLA Medical Certification Was Actionable FMLA Violation. .

Due to serious health problems, the defendant offered the plaintiff FMLA leave and its
representatives verbally asked her to complete a medical-certification form. The defendant,
however, never explained the consequences of not returning a completed form. The plaintiff
failed to provide the defendant with the medical certification, and once she was absent for two
consecutive days after the form was due, the defendant terminated her employment. Finding that
the defendant interfered with the plaintiff’s FMLA rights, the Court found that the defendant
failed to properly notify the plaintiff of the consequences of failing to return a medical
certification as required by 29 C.F.R. § 825.305. While the Sixth Circuit recognized that the
FMLA is not a “strict liability” statute, the Court found that the plaintiff’s testimony that she
would have returned the medical certification in a timely manner had she been notified that she
could be terminated for failing to do so was sufficient to show that the defendant’s violation of
the applicable FMLA regulation had caused harm to the plaintiff. Wallace v. FedEx Corp., 764
F.3d 571, 575 (6th Cir. 2014).

E. Employee Handbook Does Not Meet the Individual Notice Requirements Under
the FMLA.

Once an employer is on notice that an employee is taking FMLA-qualifying leave, the
employer must: (1) within five business days notify the employee of his or her eligibility to take
FMLA leave, 29 C.F.R. § 825.300(b)(1); (2) notify the employee in writing whether the leave
will be designated as FMLA leave, 29 C.F.R. § 825.300(d)(1); (3) provide written notice
detailing the employee's obligations under the FMLA and explaining any consequences for
failing to meet those obligations, § 825.300(c)(1); and (4) notify the employee of the specific
amount of leave that will be counted against the employee's FMLA leave entitlement, §
825.300(d)(6). In Lupyan, the plaintiff asserted that the defendant employer failed to give her
the proper individual FMLA notice, and, thus, she was not aware that she only had twelve weeks
of FMLA-protected leave. Reversing the district Court’s award of summary judgment, the Third
Circuit held that the employer’s handbook which contained a summary of the FMLA did not
meet the individual notice requirements under the FMLA. Additionally, the Court held that
where the employer used regular mail, without requesting a return receipt, to send the notice, the
plaintiff’s testimony that she never received the notice was enough to create a genuine issue of
material fact. Because there were genuine issues of material fact regarding the plaintiff’s receipt
of an individual notice of her FMLA rights and obligations, the Court found that summary
judgment was inappropriate. Lupyan v. Corinthian Colleges Inc., 761 F.3d 314 (3d Cir. 2014).
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F. Sending an FMLA Notice Via Email Was Not Sufficient.

In Gardner v. Detroit Entertainment, LLC, the defendant employer sought recertification
for the plaintiff’s intermittent FMLA after recognizing that the plaintiff had been taking more
days off than her doctor had anticipated and recognizing that the plaintiff’s leave requests were
resulting in a pattern. Despite the plaintiff’s request to be communicated with via regular mail
regarding her FMLA leave, the employer sent the plaintiff a request for recertification via email.
The plaintiff asserted that she never received the recertification request. Despite recognizing that
oral notification of a recertification request is permissible under FMLA regulations, the Court
held that, “The transmitting of an email, in the absence of any proof that the email had been
opened and actually received, can only amount to proof of constructive notice.” Denying the
defendant’s motion for summary judgment, the Court held that it must, at that stage of the
litigation, accept the plaintiff’s contention that “she never received notice that she was required
to re-certify.” Gardner v. Detroit Entm't, LLC, No. 12-14870, 2014 WL 5286734 (E.D. Mich.
Oct. 15, 2014)

G. Late or Inadequate Employer Notices Are Not Actionable Unless They Cause
Harm.

In Bellone v. Southwick-Tolland Reg'l Sch. Dist., the plaintiff filed suit against the
defendant school district alleging, inter alia, that school district interfered with his FMLA rights
by failing to provide proper and timely FMLA eligibility and designation notices. Pursuant to 29
C.F.R. § 825.300(b)(1), when an employer “acquires knowledge that an employee's leave may be
for an FMLA-qualifying reason, the employer must notify the employee of the employee's
eligibility to take FMLA leave within five business days, absent extenuating circumstances.”
This is known as an eligibility notice. Once the employer “has enough information to determine
whether the leave is being taken for a[n] FMLA-qualifying reason (e.g., after receiving a
certification), the employer must notify the employee whether the leave will be designated and
will be counted as FMLA leave within five business days absent extenuating circumstances.” Id.
§ 825.300(d)(1). This is known as a designation notice. The Court found that both the eligibility
and designation notice were untimely and the eligibility notice was inadequate as it did not
contain the requisite information as required by 29 C.F.R. § 825.300(b)(2). Despite this finding,
the Court dismissed the plaintiff’s FMLA interference claims because late or inadequate notices
are not actionable unless they harm the employee. The plaintiff argued that had he been properly
notified that his leave would count toward his FMLA entitlement, he could have preserved some
of that leave by modifying his medical treatment, requesting a workplace accommodation or
intermittent leave, or returning to work earlier. However, dismissing the plaintiff’s claims, the
Court held that the plaintiff failed to produce any evidence supporting his assertion that he could
have structured his FMLA leave any differently than he did. Bellone v. Southwick-Tolland Reg'l
Sch. Dist., 748 F.3d 418 (1st Cir. 2014).

H. Requiring a Doctor’s Note for Each Intermittent Leave Absence Violates FMLA.

In an Oregon Federal District Court, an employer sought a declaratory judgment that its
policy requiring employees to submit “brief, one or two-sentence” notes from their medical
providers within 15 days of an absence which explains “how the absence relates to the FMLA
qualifying condition” was lawful. Finding the policy unlawful, the court ruled that the employer
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lacked statutory or regulatory authority to require employees approved for intermittent leave to
submit doctor’s notes for each absence. The court stated, “An employer may request
recertification in less than 30 days only in the case of changed circumstances or when the
employer doubts the continuing validity of the certification.” Concluding that the policy was
unlawful, the court stated that if the employer’s “concern is leave abuse, the recertification
process protects it; its doctor's note policy, untethered to the statutory and regulatory limitations
on requesting such recertifications, violates the law.” Oak Harbor Freight Lines, Inc. v. Antti,
998 F. Supp. 2d 968 (D. Or. 2014).

I. Failure to Follow Employee’s Doctor’s Certification that Employee Could Return
to Work Resulted in Triable FMLA Claim.

Reversing the district court, the Third Circuit found that the plaintiff had triable issues
regarding whether her employer interfered with her right to reinstatement after taking FMLA
leave because the employer told the employee that she could not return until she had full use of
her hands, despite the plaintiff’s doctor certifying that she could return to work while her right
hand was in a splint. One of the rights provided under the FMLA is “to be restored by the
employer to the position of employment held by the employee [or an equivalent position] when
the leave commenced” upon return from FMLA leave. 29 U.S.C. § 2614(a)(1). Prior to
permitting an employee to return to work from FMLA leave, the employer may request a fitness-
for-duty certification. An employer may require that this certification address the employee's
ability to perform the essential functions of her job, but only if the employer provides a list of
essential functions to the employee at the time that the employer notices the employee that she is
eligible for FMLA leave. 29 C.F.R. § 825.312(b). If the employer requires clarification of the
fitness-for-duty certification, the employer can contact the employee's health care provider (as
long as the employee gives the employer permission to do so, which the plaintiff did here). Id. §
825.312(b). However, the “employer may not delay the employee's return to work while contact
with the health care provider is being made.” Budhun v. Reading Hosp. & Med. Ctr., 765 F.3d
245, 253 (3d Cir. 2014).

J. HR Generalist’s Testimony Supports Plaintiff’s Claim That She Worked More
Than 1,250 Hours in the Prior 12-Month Period.

The plaintiff began working for Boeing in 1996. Since at least 2000, the plaintiff’s
supervisors knew that she suffered from migraines and that she missed work due to migraines.
From 2009 to early 2012, the plaintiff would telecommute occasionally due to her migraines.
Beginning in May 2012, Boeing advised employees that they could no longer telecommute or
work partial days if they were sick. In June 2012, plaintiff was advised for the first time that she
could apply for FMLA leave to cover absences caused by her migraines. On April 29, 2013, the
plaintiff did not show up for work. The next day she texted her supervisor and told him that she
would call him the following day. On May 2, 2013, the plaintiff notified her supervisor and a
human resources generalist that she sought FMLA leave from April 29 through May 3. Despite
that notification, the supervisor and human resources generalist made the decision to discharge
plaintiff for job abandonment.

Plaintiff filed suit, alleging, inter alia, interference with her FMLA rights. Seeking
summary judgment, the defendant argued that the plaintiff was not eligible because she had not
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worked 1,250 hours in the 12 months prior to the leave date. Defendant submitted evidence that
plaintiff only worked 1,203.2 hours in 2012. Plaintiff did not dispute that evidence, but asserted
that she worked at least 2.5 extra hours per day checking and responding to emails that she did
not record on her time sheets. Supporting the plaintiff’s assertion, the defendant’s human
resources generalist admitted in her deposition that she routinely works five to ten extra hours
per week before she makes any claim for overtime. Denying Boeing’s motion for summary
judgment, the Court stated, “The fact that a human resources employee admits to working
between five and ten hours a week off the clock before reporting overtime corroborates plaintiff's
claim of Boeing's culture and expectation that managers regularly work additional hours without
recording their time. The court finds that, taken together, this evidence is sufficient to create a
genuine issue of material fact regarding the amount and extent of plaintiff's work as a matter of
just and reasonable inference.” Alexander v. Boeing Co., C13-1369RAJ, 2014 WL 3734291
(W.D. Wash. July 28, 2014)

K. Suggestion of Medical Problem Might Not Be Enough to Trigger FMLA Leave.

After five years working for C&M Fine Pack, Spurling began to exhibit a pattern of
decreased consciousness and alertness. After several disciplinary warnings, Spurling received a
final warning and suspension in early 2010. After meeting with management, Spurling was
notified that she was suspended pending further investigation. During that investigatory period,
Spurling was advised to provide C&M with any information relevant to her discipline. Spurling
advised management that she believed her performance issues were related to a medical
condition, and she requested time off to determine the extent of her medical issues. C&M
responded by giving Spurling a letter regarding the ADA and documentation for her physician to
complete. Spurling’s physician completed the paperwork, advising that she was disabled. C&M
received the paperwork, but terminated Spurling anyway based on its belief that the doctor’s
opinion was insufficient to establish that Spurling had a disability. On appeal, the Seventh
Circuit found that there was sufficient evidence for Spurling to proceed with her ADA failure-to-
accommodate claim, but affirmed the dismissal of her FMLA interference claim. Regarding her
FMLA claim, the Court found Spurling’s statement that she needed “time off to figure out why
she was sleeping” could “hardly be deemed as notifying C&M of a ‘serious health condition.’”

“Spurling worked the night shift at C & M and many employees exhibited sleeping issues
during that shift, as Spurling conceded witnessing while at work. Furthermore, Spurling had
problems remaining awake in the past and had previously attributed the behavior to medication.
Thus, Spurling's sleep issues were not something novel that would automatically alert an
employer that something was amiss; sleeping on the job was a difficulty that many night shift
employees endured and one that Spurling had already been disciplined for.” Spurling v. C & M
Fine Pack, Inc., 739 F.3d 1055, 1063 (7th Cir. 2014)

L. FMLA Leave Does Not Protect Potential Absences in the Future.

In Hurley v. Kent of Naples, Inc., the Eleventh Circuit overturned a $1 million verdict in
favor Hurley, a former employee. The events at issue began when Hurley sent an email to the
CEO with an attachment labeled “Vacation Schedule,” outlining days that Hurley intended to
take off in the future. The CEO responded, denying the vacation and requesting a meeting with
Hurley. Hurley then replied that the “email below, which regards my upcoming vacation
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schedule, was not a request it was a schedule.” Hurley further stated, “I have been advised by
medical/health professionals that my need to avail myself of vacation time that I have earned is
no longer optional.” The parties spoke the following day and Hurley was ultimately terminated
for insubordinate behavior and poor performance. After his termination, Hurley visited a doctor
and the doctor filled out an FMLA certification form based on Hurley’s diagnosis of depression.
Hurley then filed suit, alleging FMLA interference and retaliation. The district court denied the
employer’s motion for summary judgment and the case proceeded to trial where a jury awarded
Hurley a $1 million verdict on his interference and retaliation claims. On appeal, the Eleventh
Circuit reversed, finding that Hurley’s request for leave was not protected under the FMLA.
“[T]he FMLA does not extend its potent protection to any leave that is medically beneficial leave
simply because the employee has a chronic health condition. Rather, the FMLA only protects
leave for ‘[a]ny period of incapacity or treatment for such incapacity due to a chronic serious
health condition.’” Because Hurley’s requested period of leave was not for “a period of
incapacity,” Hurley could not establish that his leave request qualified for protection under the
FMLA. Hurley v. Kent of Naples, Inc., 746 F.3d 1161, 1163 (11th Cir. 2014)

M. Release of Past FMLA Interference or Retaliation Claims Was Lawful.

In January 2009, the Department of Labor amended 29 C.F.R. § 825.220 to read:

Employees cannot waive, nor may employers induce employees to
waive, their prospective rights under FMLA. For example,
employees (or their collective bargaining representative) cannot
“trade off” the right to take FMLA leave against some other
benefit offered by the employer. This does not prevent the
settlement or release of FMLA claims by employees based on past
employer conduct without the approval of the [DOL] or a court.

29 C.F.R. § 825.220(d) (emphasis added). In Paylor v. Hartford Fire Ins. Co., the plaintiff
argued that the phrase “prospective rights” under the FMLA meant “the unexercised rights of a
current eligible employee to take FMLA leave and to be restored to the same or an equivalent
position after the leave.” Rejecting the plaintiff’s contention, the Eleventh Circuit stated: “If by
‘prospective’ rights the DOL regulation really meant ‘unexercised’ rights, the FMLA would
make it unlawful to fire any eligible employee, or at least any eligible employee with an
outstanding request for FMLA leave. That is not the law: substantive FMLA rights are not
absolute.” Rather, “’prospective rights’ under the FMLA are those allowing an employee to
invoke FMLA protections at some unspecified time in the future.” Based on this finding, the
Court held that the plaintiff’s “release of the specific claims she might have based on past
interference or retaliation” was lawful and prohibited her from brining such claims under the
FMLA. Paylor v. Hartford Fire Ins. Co., 748 F.3d 1117 (11th Cir. 2014).

N. Two Years of Negative Performance Reviews Prevented Plaintiff From
Establishing FMLA Retaliation Claim.

The plaintiff began teaching at the East Bronx Academy in September 2007. She took
FMLA leave from December 1, 2007 until January 22, 2008. The plaintiff claimed that that
upon her return to the EBA, the school administration retaliated against her by removing her
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from her previously-assigned classroom, ignoring her complaints regarding disruptive students,
and subjecting her to intense scrutiny and evaluation. Because of those purported actions, the
plaintiff filed suit in August 2010 against the New York City Department of Education.
Affirming the district court’s award of summary judgment to the Department of Education, the
Second Circuit held that defendant school district’s reassignment of the plaintiff and purported
failures to respond to her complaints were not adverse employment actions as required to
maintain an FMLA retaliation action. Next, the Second Circuit ruled that that the plaintiff could
not establish pretext where the Department of Education offered nearly two years of negative
performance evaluations showing unsatisfactory ratings and complaints from students and
teachers. Further, the Court found that despite the plaintiff’s previous 20-years of satisfactory
performance, she “cannot use her past performance to shield her from two years of unsatisfactory
performance evaluations.” Davies v. New York City Dep't of Educ., 563 F. App'x 818 (2d Cir.
2014)

O. Documented Performance Deficiencies Prevent Plaintiff From Establishing a
Causal Connection Between His FMLA Leave and His Discharge.

The plaintiff, a sales manager, began working for the defendant tire manufacturer in
2008. In late 2010, the defendant began to receive complaints from one of the defendant’s
largest customers regarding the plaintiff’s performance. Eventually, that customer asked for the
plaintiff to be removed from that customer’s account. The defendant’s regional manager
overseeing the plaintiff testified that he also witnessed the plaintiff perform poorly in a few
presentations in early 2011. Eventually, in September and October 2011, the regional manager
contacted the defendant’s human resources department and requested that the plaintiff be placed
on a performance improvement plan (“PIP”). The plaintiff was placed on the PIP and his
performance deficiencies were acknowledged on the plaintiff’s evaluations. In November 2011,
the plaintiff sent a note to human resources from his physician informing them that the plaintiff
had been diagnosed with prostate cancer and treatment would be forthcoming. For surgery and
recovery related to his prostate cancer, the plaintiff sought and obtained FMLA leave between
January and March 2012. The PIP remained in place, but was extended due to the plaintiff’s
illness. Eventually, in July 2012, the defendant discharged the plaintiff for failure to meet the
performance standards set forth in his PIP. Thereafter, the plaintiff complained that his
discharge was retaliation for his FMLA use. Affirming the dismissal of this claim, the Third
Circuit held, “The fact that [the plaintiff] was placed on the original PIP based on documented
performance problems well before his employer knew he was sick defeats any retaliatory
inference based on timing.” “An employee cannot easily establish a causal connection between
his protected activity and the alleged retaliation when he has received significant negative
evaluations before engaging in the protected activity.” With no evidence of a causal link
between his FMLA use and his discharge, the Court affirmed dismissal of the plaintiff’s FMLA
retaliation claim. Ross v. Gilhuly, 755 F.3d 185, 194 (3d Cir. 2014).

P. Former Benefits Administrator Cannot Prove an FMLA Interference Claim. .

The plaintiff worked as the benefits administrator for the defendant Carbon County from
February 1995 until her termination in September 2009. The plaintiff was in a motorcycle
accident in on April 3, 2009. About seven weeks later, the plaintiff still had not returned to
work. On May 21, 2009, the plaintiff’s supervisor sent her FMLA forms and asked her to
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complete and return them as soon as possible. By June 12, 2009, the plaintiff had not returned
the forms. Her supervisor followed up with her via email, again asking for her to return the
completed forms. On June 30, 2009, the county’s attorney sent a letter, advising her that the
county needed her completed form by July 10, 2009. Plaintiff returned the form on July 10, and
began a two-day per week work schedule in accordance with restrictions put in place by her
physician. After her return, the county received numerous statements from other employees that
they had observed the plaintiff engaging in physical activities inconsistent with her claimed
injuries. Based on those statements, the county sent the plaintiff a letter requesting her to submit
to an independent medical examination. The plaintiff never submitted to an independent medical
examination, and she was discharged on September 4, 2009. Plaintiff filed suit alleging that the
county interfered with her FMLA rights. “To establish a claim of FMLA interference under §
2615(a)(1), an employee must show (1) that she was entitled to FMLA leave, (2) that some
adverse action by the employer interfered with her right to take FMLA leave, and (3) that the
employer's action was related to the exercise or attempted exercise of her FMLA rights.” To
defeat an employee’s interference claim, an “employer is not required to show that the adverse
employment decision and the employee's FMLA request are completely and entirely unrelated.”
“For instance, if an employee's work-performance problems are related to the same illness that
gave rise to FMLA leave, the employee may still be terminated based on his work-performance
problems, regardless of the indirect causal link between the FMLA leave and the adverse
decision.” Affirming the district court’s dismissal of the plaintiff’s FMLA interference claim,
the Eighth Circuit held that that the county did not interfere with her FMLA rights “because it
sincerely, even if mistakenly, believed she had abused her sick leave and demonstrated
significant evidence of untruthfulness.” Thus, the Court held, the county’s termination on those
bases was not unlawful. Dalpiaz v. Carbon Cnty., Utah, 760 F.3d 1126 (10th Cir. 2014).

Q. Eighth Circuit Uses a “Hybrid Test” to Determine if Individual is an Employee
Under the FMLA.

In determining whether an individual is an employee, and covered under the FMLA, or
an independent contractor, and not covered by the FMLA, the Eighth Circuit adopted the a
“hybrid” test that considers factors typically seen in a common-law agency test and the
“economic realities” test often used in conjunction with the Fair Labor Standards Act. In
Alexander v. Avera St. Luke’s Hosp., the Court held that based upon the plaintiff pathologist’s
“freedom to use his fixed contractual compensation to hire substitute pathologists and assistants,
his responsibility to pay his professional licensing and malpractice insurance expenses, and the
economic independence reflected on his tax returns,” he was not an employee as defined by the
FMLA. Alexander v. Avera St. Luke's Hosp., 13-2592, 2014 WL 4817821 (8th Cir. Sept. 30,
2014)

R. Court Finds Joint Employment So As To Meet FMLA Employee Threshold.

Workers are covered by the FMLA when they are jointly employed by multiple firms that
collectively have 50 or more workers. 29 C.F.R. § 825.106(a). Additionally, two or more firms
may be treated as a single employer when they operate a joint business. 29 C.F.R. § 104(c). In
Cuff v. Trans States Holdings, Inc., the Seventh Circuit reviewed the “two lead factors
identified” in 29 C.F.R. § 825.106(a) to determine whether the plaintiff was jointly employed.
Those factors included: “whether there is an arrangement between employers to share an
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employee's services and whether one employer acts directly or indirectly in the interest of the
other employer in relation to the employee.” In Cuff, the plaintiff worked for Trans States
Airlines, which, along with GoJet Airlines, was an air carrier for Trans States Holdings. At trial,
it was established that the plaitniff’s business card bore the logo of all three entities. Also, the
Vice President of Customer Service at Trans States Holdings testified that the plaintiff was hired
to provide services to both Trans States Airlines and GoJet Airlines. Additionally, the internal
directory for Trans States Holdings provided that the plaintiff was the contact person for
operational questions relating to both Trans States Airlines and GoJet Airlines. Based upon
these facts, the Seventh Circuit affirmed the district court’s finding that the plaintiff was jointly
employed by Trans States Airlines and GoJet Airlines. Because GoJet Airlines employed over
50 workers within a 75-mile radius, the plaintiff was covered by the FMLA. Cuff v. Trans States
Holdings, Inc., 13-1241, 2014 WL 4653010 (7th Cir. Sept. 19, 2014).

S. Former Court Reporter is Not Protected Under FMLA. .

In Hemminghuas v. Missouri, the plaintiff was employed as court reporter for a Missouri
State Court Judge from October 2006 until April 28, 2009. As defined by Missouri statute, the
plaintiff was the “official court reporter” and held her “office during the pleasure of” the Judge.
Beginning in September 2008, the plaintiff repeatedly requested time off from the Judge to care
for her children. The Judge granted some requested and denied others. On April 27, 2009, the
plaintiff requested leave to care for her children and the Judge denied the request. After a heated
conversation, the plaintiff was discharged from employment. The plaintiff filed suit alleging,
inter alia, that the Judge violated her FMLA rights by denying her leave and discharging her for
requesting FMLA protected leave. “The FMLA language excludes an employee who is a
‘holder’ of a ‘public elective office.’” 29 U.S.C. § 203(e)(1), (2)(C)(ii)(I), (II) (emphasis added).
Affirming dismissal of the plaintiff’s FMLA claims, the Eighth Circuit held that the plaintiff was
“selected by” the Judge “to be a member of his personal staff” and, thus, was not an “employee”
under the FMLA. See 29 U.S.C. § 203(e)(1), (2)(C)(ii)(II). In making that determination, the
Eight Circuit examined six factors: (1) whether the elected official has plenary powers of
appointment and removal, (2) whether the person in the position at issue is personally
accountable to only that elected official, (3) whether the person in the position at issue represents
the elected official in the eyes of the public, (4) whether the elected official exercises a
considerable amount of control over the position, (5) the level of the position within the
organization's chain of command, and (6) the actual intimacy of the working relationship
between the elected official and the person filling the position. Hemminghaus v. Missouri, 756
F.3d 1100, 1107 (8th Cir. 2014)

T. A Finding of Retaliation Under the FMLA Supports an Award of Liquidated
Damages.

The plaintiff worked as a welder in the defendant city’s wastewater department. In
January 2010, the plaintiff had gallbladder surgery and he used FMLA leave and paid sick leave
for his recovery. When the plaintiff did not return from his leave in July 2010, the defendant city
discharged the plaintiff. The next month, the plaintiff’s doctor cleared him for work and he
reapplied for his old position. Despite receiving the highest rating among the applicants and
being recommended by his former boss, the human resources manager advised that it would be a
“mistake” to rehire the plaintiff. The job was reposted in January 2011, and the plaintiff
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reapplied again. Despite having the most experience out of the applicants, the plaintiff was not
even selected for an interview. Thereafter, the plaintiff filed suit alleging, inter alia, a retaliatory
failure-to-rehire under the FMLA. On appeal, the Eighth Circuit upheld a finding that the
defendant city retaliated against the plaintiff in violation of the FMLA. The Court found that the
statement and actions of the human resources manager supported the plaintiff’s assertion that the
defendant city was hostile toward him because of his prior FMLA leave. Additionally, the Court
reversed the district court’s denial of liquidated damages, finding that the district court abused its
discretion in this regard. The Court held that where there was clear support for a finding that the
defendant city intentionally retaliated against the plaintiff for his prior FMLA use, the defendant
city cannot show that it had a good-faith, reasonable belief that it was not violating the FMLA
when it refused to rehire the plaintiff. Jackson v. City of Hot Springs, 751 F.3d 855 (8th Cir.
2014)

U. Despite His Limited Proficiency in English, Worker Must Arbitrate his FMLA
Claims.

The Northern District of California held that, despite the plaintiff’s limited proficiency in
speaking and reading English, the plaintiff must arbitrate his claims of FMLA violations
pursuant to the agreement he signed with his former employer upon beginning employment. The
Court held that even if the plaintiff could read very little English, his “signature on the
Arbitration Agreement manifests his assent to its terms, binding him to the contract.” The
plaintiff’s “alleged limited-English literacy does not give rise to a genuine issue of material fact
on the issue of mutual assent.” With no facts supporting an assertion that the defendant
employer engaged in fraud or deceit in entering into this agreement with the plaintiff, the Court
ordered the plaintiff to arbitrate his claims of FMLA violations. Molina v. Scandinavian
Designs, Inc., 13-CV-04256 NC, 2014 WL 1615177 (N.D. Cal. Apr. 21, 2014).


